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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

CHRISTOPHER NEAL OSBORN,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 47852-2020
KOOTENAI COUNTY
NO. CR-2017-11559

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Christopher Neal Osborn appeals from the order denying his motion for reduction of
sentence, made pursuant to Idaho Criminal Rule 35(b). He argues that, in light of the additional
information presented with his motion, his sentence is excessive and the district court's refusal to
grant a reduction was unreasonable, representing an abuse of discretion.
Statement of the Facts and Course of Proceedings
In July 2017, Mr. Osborn was charged with second degree kidnapping and violating a No
Contact Order. (R. pp.7, 45, 53, 63, 68.) Pursuant to an agreement with the State, Mr. Osborn
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pled guilty to violating the No Contact Order and the State dismissed the kidnapping charge.
(R., pp.61, 68, 73.) In October 2017, the district court sentenced Mr. Osborn to a fixed five-year
term and retained jurisdiction. (R., pp.84-86.) Mr. Osborn successfully completed his rider and
the district court placed him on probation. (R., pp.89-95.)
In July 2019, Mr. Osborn's newly-assigned probation officer, Katelin Hunter (PO
Hunter), filed a Probation Violation Report (Report) alleging Mr. Osborn violated his probation
by absconding supervision.

(R., p.98.)

According to the Report, Mr. Osborn was initially

assigned to and had met with probation officer Rawson (PO Rawson); on June 1, 2019,
Mr. Osborn's supervision was transferred to PO Hunter's caseload. (R., p.98.) According to the
Report, Mr. Osborn last met with a probation officer in February 2019, but there were "no notes
indicating that he had reported for" his scheduled meeting in March 2019. (R., p.98.) The
Report also detailed PO Hunter's unsuccessful attempts to contact or locate Mr. Osborn and the
lack of correspondence from him. (R., pp.98-99.) Based on these efforts, PO Hunter concluded
"it appears Mr. Osborn is actively avoiding or has absconded supervision as of 07/19/19."
(R., p.98.)

Notably, there were no new law violations during the period of his probation.

(Tr., p.9, Ls.10-12.)
At the probation revocation hearing in September 2019, Mr. Osborn admitted the
probation violation and the district court proceeding directly to disposition. (Tr., p.5, Ls.14-17.)
Mr. Osborn asked for another chance on probation, or else another chance on a rider. (Tr., p.9,
L.25 - p.10, L.7, p.13, Ls.6-8.) He explained he had been laid off twice since his release, but
had been working every day of the week, Monday through Saturday, since April 13, when he got
his new job.

(Tr., p.13, Ls.7-20.)

Mr. Osborn also explained the challenge of not having

transportation, and that "a major problem" was "getting rides from place to place." Tr., p.13,
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Ls.7-20.) He told the court, he walked to his jobs, walked to probation, and walked to the drug
testing center. (Tr., p.13, Ls. I 0-18.) He recognized, "I should've took the chance of losing my
job, but walking everywhere and everything else, and then I got scared.... " (Tr., p.13, Ls.7-20.)
In a ruling from the bench, the district court revoked Mr. Hansen's probation; it also
decided, sua sponte, to modify his sentence, from five year fixed, to four years fixed followed by
one year indeterminate. (Tr., p.14, Ls.19-25.) The district court stated that its decision was
based on its finding that Mr. Osborn had not done enough to make himself available to
supervision, together with what the court viewed as a significant criminal history. (Tr., p.15, L.9
- p.16, L.8; R., p.120.)
In October 2019, Mr. Osborn timely filed a motion for modification of his sentence
pursuant to Idaho Criminal Rule 35(b) (Rule 35 motion).

Mr. Osborn requested a further

modification of his sentence, to two years fixed, with three years indeterminate; alternatively, he
asked for another rider.

(R., pp.122-37.) Attached to his motion were telephone records he

indicated reflect that he called probation and parole in July 2018. (R., p.123.) He also submitted
five personal letters of support.

(PSI, pp.119-13.)

At the hearing on his Rule 35 motion,

Mr. Osborn testified that he had a pristine disciplinary record at South Idaho Correctional
Institution, and that he had been working fulltime, most recently at a packing plant in the
community. (Tr., p.19, Ls.7-22.) Mr. Osborn again accepted full responsibility for losing his
probation, and he acknowledged he could have done more to keep it, "but after losing two jobs I
tried to just keep going and maintain everything I [had] achieved out there, and my probation
suffered as a result and that was traumatic." (Tr., p.22, Ls.3-9.) Specific to the length of his
sentence, Mr. Osborn informed the court that a reduction of the fixed portion of his sentence
would allow him to take programming he is currently ineligible for, due to the length of his
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sentence. (Tr., p.21, Ls.3-9.) He also advised the court that his help was needed by his elderly
father, a war veteran, would had recently broken a hip. (Tr., p.21, Ls.10-15.) The State objected
to Mr. Osborn's request, and the district court denied his Rule 35 motion. (Tr., p.24, Ls.1-13;
R., p.148.)
Mr. Osborn filed a Notice of Appeal timely from the denial of his Rule 35 motion.
(R., p.149.)

ISSUE
Did the district court abuse its discretion when it denied Mr. Osborn's Criminal Rule 35 Motion
For Reduction Of Sentence?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Osborn's Criminal Rule 35 Motion
For Reduction Of Sentence

A.

Introduction
The district court abused its discretion when it denied Mr. Osborn's Criminal Rule 35(b)

motion for reduction of his sentence. The additional information Mr. Osborn presented to the
district court demonstrates that his sentence of five years, with four years fixed, is excessively
harsh. The order denying his motion should be reversed.
B.

Standard Of Review
The district court's denial of a defendant's Rule 35 motion, like other sentencing

decisions, is reviewed under the multi-tiered abuse of discretion standard. State v. Miller, 151
Idaho 826, 834 (2011 ). The relevant inquiry is whether the district court: correctly perceived the
issue as one of discretion; acted within the boundaries of its discretion; acted consistently with
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the legal standards applicable; and reached its decision by an exercise of reason. Id.; see also

State v. Le Veque, 164 Idaho 110, 12 (2018).
The criteria for examining the denial of a Rule 3 5 request for leniency are the same as
those applied in determining whether the original sentence was excessive: a sentence is excessive
if it is unreasonable under any rational view of the facts. State v. Dobbs, 166 Idaho 202, _, 457
P.3d 854, 857 (2020); Trent, 125 Idaho at 253. When examining a claim of excessive sentence,
the appellate court considers the entire sentence, and independently reviews the record, having
due regard for the nature of the offense, the character of the offender, and the protection of the
public interest. Id.

C.

The Additional Information Presented In Connection With Mr. Osborn's Rule 35 Motion
Demonstrates That His Five Year Sentence, With One Year Fixed, Is Unreasonably
Harsh
In connection with his Rule 35 motion, Mr. Osborn presented additional information that

showed he was worthy of the opportunity of an earlier parole date. First, Mr. Osborn offered
information that corroborated his statements that he attempted to contact his probation officer.
(Tr., p.20, Ls.3-11.) In addition to producing his phone records, Mr. Osborn testified he received
a voice message from PO Hunter, informing him his case had been assigned to her and advising
of a meeting scheduled for July 2; the message also indicated that, if Mr. Osborne had conflict,
he could call her back. (Tr., p.20, Ls.3-11.) Mr. Osborn testified he did call her back; that he left
a voice message indicating he had a work conflict on July 2 but could make an appointment the
following week; but that he did not hear back from the probation officer. (Tr., p.20, Ls.11-18.)
Mr. Osborn also informed the district of his spotless disciplinary record and described his
work assignments since his arrival at the correction facility. (Tr., p.19, Ls.7-22.) He had also
enrolled in financial literacy, real estate investing, and computer programing classes. (Tr., p.19,
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Ls.11-13.) In addition, Mr. Osborn was attending AA meetings and church services, and had redirected his life to Christ. (Tr., p.19, Ls.14-16.) He told the court he was "driven like never
before to succeed in all there is in my life, and I'm just really trying to make it here." (Tr., p.19,
Ls.20-22.)
Mr. Osborn also provided letters of support from a former fiance with good things to say
about him, a former employer eager to rehire him, a fellow worshiper who shared his faith, an
AA companion knew him through shared recovery, and a friend who witnessed Mr. Osborn's
selfless acts of kindness. (PSI, pp.119-23, 125-130.)
Mr. Osborn again accepted full responsibility for losing his probation and acknowledged
he could have done more to keep it, "but after losing two jobs I tried to just keep going and
maintain everything I [had] achieved out there, and my probation suffered as a result and that
was traumatic." (Tr., p.22, Ls.3-9.)
Specific to the length of his sentence, Mr. Osborn informed the court that due to the
length of the fixed portion he is ineligible to enroll in the programming recommended by staff,
and the reducing the fixed portion to two years, with an indeterminate term of three years, would
allow him to start that program. (Tr., p.21, Ls.3-9.) Finally, Mr. Osborn underscored that fact
that his

father, a Vietnam veteran, had recently broken his hip and would greatly

benefit from the help ofhis only son. (Tr., p.21, Ls.10-15.)
Mr. Osborn submits that, in light of the additional information presented with his Rule 35
motion, his prison sentence of five years, with four years fixed, is excessive and therefore
unreasonable, and the denial of his Rule 35 motion was an abuse of the district court's discretion.
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CONCLUSION
Mr. Osborn respectfully asks this Court to reverse the district court's order denying his
Rule 35 motion, and to reduce the fixed portion of his sentence to two years.
DATED this 17th day of July, 2020.

I sf Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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